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1815. THE -TOWN OF PAWLET
darch 10ffi.

DANIEL CLARK, AND OTHERlS.

.Jbent ....ToD., .

This C-opt -THIS was a case certified from the Circuit Court
" i "tuidlC for the district of Vermoht, in %i hich, upon on. action- or

bon, whet e

one Party ejectment brought by the town of Pnwlet to vecover' pos.
crms Nodun-, teioi" f the glebe lot, as it wtascaikd, in that town,tier a grant e'

rom t stnte the opinioins of the judges of that Court were opjl sed
oe'vdNe - upon the qaestion whether jidgment should, be render-
other under a ed for the Plaintiff or ffir the Defeidants, upon a ver-
grant from the flict found, subject'to the opinion of the Court, upon the
State of Ver-
mont, although followin case stated
at the time of
the first grant, cIn this cause it is agreed on the part of tbo Plain-
PartofNw " tiffs, that the lands, demanded in the Plaintiffg' decla-

Hampshire._ "ration, are a part of the right'of.lnd granted, in the
A.grant o a, charter of the town or Pa'wtlet. by the former governor
tr Of landl in . . -. ,,-

eqmialsharest "' the pr'ovince of New Hampshire. as a glebe for- the
6e persn, oz church of England as by law established; and that in
mongat them "the year 1802 there wM, in the town of Pawlet; a so-
into 68 equal ;ciety of Episcopalians duly orgafiized agreeably tos hares, w i h ,shecifica ' the rules and regulations of that denominuaion of.

pralon of 5 " Christians'heretofore commonly known and Called by
shares, O1- 4, the name of the church of England. That in the
reys only a six-
ty.eiht p6rt" same year the said.society contracted with tile roverend
to eahp1r6n., Bethuel Chittenden, a regular brdained minister of
If one o h
sharms be de-

f i; tel e Episcopal chuirch, who then resided in Shelburn,
dared to be, "in the. county'of Chittenden, (but had not any settle-
"for a glebe ment as a clerk or pastor therein) to preach to tlie

" the- the "'J v
, ciuch of "said society in the town of Pawlet at certain stated

"*England as "t times, and to receive the avails of the lauds in ques-- by law es-"a " f e t i o n , and that the said Chittvnden thereupon gave a
that share is cc lease of the said land to Daniel Clark and others,

trut h ,who went into possessioni of the premisei, and still
antees, noris "holds the same under the said lease, and that tile said
a. condiionf Chittenfden regularly preached and administered] theannexed to

their rights or " ordinances to the people Qf the said society, according
stares. I" to his "aid contract, and received the rents and pro-
The church of
En5!ad i4 not "fitb of the said land until the year of our Lord Christ
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", 1809, when the said Chittenden deceased; and that in -rin
"1809 -he said society cont raeted with tile revd. Abra- Tow,;or
66 ham Brownson, a regular' tidained nqiniskr ot the rAwLF.T
66 Episcopal churith, residing in Manchester, and olli- e.
-ciating there a part of the tir-, to preacit to tile said D. CLAIM
,, society, a certa.n share of tlhy time, and to reeirc the &ornmts.
6, rents and profits of the said latid ; aiidtha.t tile. said

6 •rownson lia reg. larly itteidcdI to his di.ty ill the a 1,xy corI .
64 said church, anid'adniniit red ordinances in the same Mitt, =I it-

fit r nsve a
6 until Septtnibr, i8il, ibout which time tile saul so- elf
66 ciety regularly satthd the reed. Steph'lir Jt %et!, %%ho ucmhie.

now resides ill tle said tLwn of Pam leht, and %%l~o h-o t A crmnt to the
, the time of his setlth-ment is to r-cceiNe all the tt n. l o- a pL'ce is gro$,

"i ralities of the said chiirch. And it is further agict d attntmtnian W
61 by the said parties, that the general assen:bi3 of tht ficinth, 1r.
,state of V, rnont on the 5th of Novi inerl, ThU, daltl Fm' rlt 1b

"grant to the se'veral towis i:S this state, in %%itile- the:. UCC4=r& t0

"respectiviely lie (reft-r mae hiing had to the a t o 11ht. n,,atk by the
66 general as'..embly arinesaid) all the l:mils grauted hi C it Ca-

"tile king of Greatl Britai( to tLe EliseTii-h chutch C'dtlby the
" by law estublished (ref. mt i2ce being had to the rharter 1-11rr at its
49 of the town (if Pa1'l t aroresatt for the said grant o Lild at com-
"c the kin- of Gmeat Bi itaiii) and that the. lalds, in ti e n-oan lat mar
- Plaintiffs! declaration mentioned and desci ibc, are b..,nc Le-
's part of the lands so granted, by the king of Great .11!redl a

' Bflitain, to the Et.iscol.alian Mhurch." 1. tee in ex.
NLIc compe.

tc't to tuike
The charter of Pawlet is dated tle 26111 of Auutst, it, and in te

111-n time th:
1761. and ptwports .o be a gran'lt f. d the king. issued r, ill be

by-B: nuing WVentworth, goverlt-r of New Hampshire, in abevance.~i'id5 '~Kno ~,tha " oul- Such|agral

and has these words Know yp , that C . oito t slit- cnt Le re-
" cial grace," &-,-. , have. upitn the conditions and r'c -:,ld ,t the
is sei aticns herein after made, gien and granted. and 0mure of
,, by thase pres-nts for "us, our heirs and successors, d "iI.', OnaO
." give and grant, in equal shares, unto our.vin.g sub- I-,o,.- ras
"jecis, inhabitants of our said province i.f New iamp- .
c, shire, and ouir other govertmt-nts. and to their hiirs cmvht~n s,,t
" and assigns ft;rever, whose names are entered on this the" Ep:!V, pal

igrant, to be divided amongst lhe.i inuto git -eligt FJl.,, th,
equal shares, nil that tract or parcel of land situat', riaht to tire.

13 iu.g, and being within ouri said prou inre of 'New . o r ciliate

" Hampshire. cintainting by almeasutrruent 23.040 .r ~aui thu

cc acres, which tract is to contain six miles sqmar and ".rr-,Ie cl*
*1 & 1-acitT of I le

no more-." &c. " and that the s?me, be anti hert-by is pi,.iI theme.
incorporated into a township by the name. if I'awlet," fot A e ii
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TtE- &c. " To have and to hold the tract of land as qboVe ex-
TOWN OF . pressed, iogether with all,"- &c. "t to them and ,their
PAWLET "rcspective-lieirs and assigns forever," &c.

'V.

D. CLARK On the back of which grant were indorsed, ff The
&OT1{BRS. "namnes of thme grantees of Pawlet, viz: Jonathan Wil-

lard," and others, being in all 62, then follow these
words, "His excellency Btenning W'nw6rth, esquire,

W&S recoiz- " a tract of land to contain five hundred acres as mark-(:ro~ud adopt-

,li ,'New ,,ed in the plan B. W. which is to be accounted two of
![[o.psbire. "the within shares-one whole share for the invoi po-
It Itelonged ex-
ein ively to "rated society for the propogation" of the gospel in fo-
thle crown to 41 reign parts; one share fora glebe lo tie clhurch ofer'ect thle

ch-rch, in ealc " En.glabm as by law establishd; one shar,, for the first
tnly,. that ", settl'd nlinist,,r of the gospel; one share for the hone-
eti nd bte i ft of a school in said fown."entiled to tac fie o
the glebe, and
upon such The act of the 5th of JV'ovember, 1805,is entitled, "An
erectinn to col-
Late thl'ogh i act direciing the appropriation of the lands 'in this
the goveruor, "c state, heretofore granted by the gvernment of Great
ihebn .to l3ritain. to the church of England as by law esta.
A ioluntar'y . blished."
soviety ofEpils:
,olplians willt-
in a town, un- "Whereas the several glebe rights granted by the
authorized by "c British government to the church of England as by
thle er,..,|
muhld, ot en- " their law established, are in the nature of public re-

title them-- "servations, and as such became vested by the revolu-
scves to the i
ileb&. Wher. "tioh in the sovereignty of this state ; therefore,
n~oritmh hurch

uas duly cre- "c Sect. 1. Be it enacted by the general assembly of the
crown, the "c state of Vermont, that the stveral rights of land in this

eV.be emAin- ", state granted under the autherity of the British go-
cdi 3 an hsee° ivernment to the cliurch of England as by law esta-
Ad te "blished, be and the same are hereby granted severally

itate which " to he respective towns in which such lants lie, and
-uceeded to
tle lights " to their respective use and uses forever, in manner
of the corowD, fdllowing, to wit:
mlgt, with
the assent, of
the town, alien "t It shall be the duty of the selectmen in the respec.
orincrmberit; 6 tire towns in the name and behalf, and at the'expense,or might erect

tin Episcopa- "of such towns, if necessary, to sue for and recover the
lan church .oqsession .f such .iands, and the, same to lease oat
therein, and
colate, either according to their best judgment and diseretion, re-
thrtly or serving am annual rent therefor, which shall be paid
through thevwa of the "into the treasu ry of such townp and appropriated _t 9
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l the use of schools therein, and shall be applied in the TUE
"c same manner, as monies arising from schobi lands are, xoWN oz
6c by law, directed to he applied.'" PAwX.;

This cause was-argued at-last term by PiTwaI, and n. CLAfh
WtsBSTEit, for the Flaintiffs; aid by SaranHD, for the &oTHE1s,
Defendants.

Priwxmi for the P'laintuffs.
thereby be-

On the part of the'Plaintiffs it is conterlded, that the wmeskothe glehc imte
share. in question, or the sixty-eighth part of the toANn ecde ",n,
of Pawlet, which in the charter was granted or" reserv- to a --

tion cnriahl or
ed ,,'fr a glebej for the church of England, as by law tran-mittin,
established," did not at the time of the grant pass from the inheii-
the king, for want of proper prsons to take; thA It -

BT th'evo1q-
remained in the grantor until the rpvolutinn, when At 6, the at6
passed over and vested in the state of Vernont,, who had, or V-0.at

cmuee'ded to
therefore, full right to dispose'of it. By the words of l he ti rts
charter, the tract of lan!d therein 'described is to be di- or ti crova
vid-d among those vhose names are entered on the Char- to its-e tina

ter into 68 equal shares. The names of 63 persons are %cll nsapprt-
mentioned, including Binning Wentworth, wJio has two .Pltl PIL.A .
shares, making for tho e 63 persons 6-tshares, lavingf 1ou rot V c-,
shai-esA; one of wlhich is for the incorporated society foi'50ih O. 7l4,

the propogation of the gospel in -foreign parts; one for r t
a glebe for the church of England as by law established; crei'.d to tit
one for the first settled minister of the gospel; and one ~,r:,-o- tl .

for schools: makhig in the whole 68 shares. tutlwwt. -
A lcg Ltifvt.

It is clear, from the terms of the grant, that mi pe:- r ' ed.
son named on the back of the chartet, or intended ,.Xo F. .n- 1 7--~~ ~~~ We -- th . . . r c i axt. V or,
grantee, except B. Wentworth, can take but one s a mont ran h
as the town is to be divided into 68 shares, and thoi eutht!rd to tto
shares are to be equal. B. Wentworth is to hav'o 0-"-4

at uaS duly
acres, which are particularly designated and marked in cieeaj th,
the plan annexed to the charter, and are to be account- mn nU e
ed two shargs. This exceition also proves that th - ,
other grantees are to have o16 share only. Inno eventdn:.
therefore, could the share in question, or the two other
public shares, as'they have been called, be divided
among the individual persons named. Nor tas this
ever been the case. In the division of the town of Paw-
4et the share intended for a glebe. was located by itseli,
and called the glebe lt. It was intended, in the gran'u,
as a name ; and if it cnld not pxss as designated. 1or
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TEM want of proper grantees, it remained in the king, the
TOWN OF grantor. (as if one hall of the names inserted had been
POWLET fictitious) and at the i'evoaution vested in tile state of

v. Vermont.
D. CLARK

&OTHERs. The nature of the estate intended to be conveyed, is
expressed in the word cglebe" well known in the En-
gliqh law, as a provision for the par'son of a parish.
The law says that the freehold only vests in the reg-1Iar
parson ; not'the fee: coqseqiiently the grant or disposi-
tion of land, in such case, for a globe, does not mako or
imply a disposition of the fee; the fee, therefore, re-
mains in the grantor.

The words " for a glebe for the church of EDgidnd as
by la76 established," expiress clearly the intention of the
grant, viz: tor the SUpport and extonsion of the nation-
al church, considertd in its political connexion. It is
not a grant to the national church as a body. No such
grant over was made, or if made, would be valid. Eve-
ry prevision for its support is to some organ of the
church. as to the bishop of such A see, or the phrson of
such a.parish. and his successors. A parish church, in
the English law, is the building consecrated and endow-
ed. There must be a glebe, which may be the church
yard only. Th'e parson has, in the glebe, no more than
a freehold estate. He'is considered in'law as a solo cor-
poration, and the freehold passes by succession. Pa-
righes are a civil and ecclesiastical division; the inha-
bitants of a parish, the parishioners, the members of the

.national chuich) are never said to be members of the
pa~ish church; neither the parishioners nor the vestry
have any right in.. or power -over the glebe, not even
during a vacancy, (See I Black. page 117.) The
chtrch of England-never was established by law, either
in Now Hampshire or Vermont, before orsince. the re-
volution. Neit!ter the civil nor ecclesiastical law, as
applicable to globes, was, known or recognized at the
date of the charter; nor as it been adopted or rec og-
nized since in either of those states. he intention of
the erant, ther -fore, even before the revolation, dodd
never have been carried int. ef,'ct. Itis also well
knoVn that, at the date of the charter, the land therein
granted was a wilderness, and so continued for a long
time afterwards.
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At the time of the grant, tlier,'fo'e, there was not only THE
no church, of England established by law, but in the TOWN Or
town of Pawlet there was no organ of that or any other PAWLST
church, capable of taking the share in question. r.

D. CLA-M
.The grant, of course, could not take Jfect; and tI e &oTIER.

revolution has rendercd it utterly impossible that it ever
can take effect agreeably to th intenlion of the donor.
By the revolution we have bec'ome cowpletel. s.ered
from the church or England as by law cstablish;i d. In-
dividuals and scieties may p isse~s the same land. have
the came mode of worship, and tie same ordinances ad-
niuistered in the same mann.r, and suhnit to the smne

discipline, as far as may be eflficted with,,ut the assist-
ance of the civil arm. But thi.- constitutes, in the view
we are now taking of the. sabject, similffari,. not idenity.
It fornishes9 no ground for legal dcrivttion ul' (ivil or
legal connexion. In every political, civil and l.gal
view, and in a!l tie civil and legal consequences, the
dissolution or the church of England, as by law esta-
blistied, was in the United S'ates as total and coiap!ete
on the rev.kition, as that of the civil power of the Bri-
tish goverument. Nor has there ever been in lhe state.
of VerniQnt, a subsUtute adopted. Evry idea of a
national or qtate religion has been exploded. The Cu.t
will consider how many things are requisite to the legal
possession and enjoyment of a glebe; how much of the
common law of England, and how mu'h of the cannon
law must be adopted or considerewas in force; although,
in every civil and politial view, the inilitution or es-
tablishment to which they applied is abolished. There
must be. a parish. a church with cure, a parson, legally
and canonically introduced-four things are requisite to
constitte, a parson; I. 1oly orders: 2. Preintaim or
Collatio ; 3. Institution; 4. Induction; lie mr ist be a
sole corporation. No part of the common lam, on this
sul'ject has been adopted in the state of Vermont; ei-
ther by the comstitution, by statute, or by legad adju-
dications.

It would be absurd to consider any number of Epis.
copalians, formed into a society inVermont, as staidingia
the place of a parish, and capable. contrary to the doc.
trine of thecoimmn law under which they must lerrive,
of succeeding to tiLe freehold or a glebe, or of taking mid
VOL. IX. 33
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znlE holding by succession or otherwise, by or under a grant
towN oF of lands for a glebe, made by tie king of. Great Britain
PAVLET before the revolution. There is a statute in Vermont,

o. (see an act for the support of the gospel, passed in 1707p,
1. CLARK Revised Laws, Vol. 2, page +74) under which religious

OTH.RS. societies may be formed ; but it does not appear, in the
case, that tile society in the ,toWn of Pawlet is formed
under that act. But, if so formed. the members of such
society arc'not confined to anty particalar limits, and if
associated from 4, or 5 different towns, they may have a
claim eqtually good to the gh'be lands, in each t6wn.
This statute, which extends equally to all denomina-
tions of Chri.tiauis, constitites societic or associations
forineil under it, corporatibons or quasi corporations;
and enacts, ", That they shall have power to hold to
"6 thenmselves and successors, all surh estates and into-
",rests, as they may hereafter acquire. by pur-hase or
"otherwise, and the same to s'l and transfer, for the
"benefit of. such association," A society so formed,
has th: pecise power given by "the. act and no other.
The, power is limited to future acquisitions ; the power
to sell is .co-extensive %vith Ih- pnwer of acquisition.
Noting is to be holden which shall be perpetually, ap-
propriated, as a glebe is. Such society is not empow.
cied to succeed to estates, riglts or interests, granted
prievious to their existence, although limited to objects
similar to its own.- Indeed tle expression in the act
seems to have intended an exclusion of such claim.

If the share in question si-ould be considered as a re-
servtion foi- a f-tue paricuhir use, it then reinained'itt
the kig, the donor. until a state of things should arise,
whun it could be appli-d to such us'. 1hlis use Is -'pe-
cified in the cha-t-r, viz: for a glebe, &c. We have
before proved that, priuo' to the revolution, it had not
been. and could not. cnnsist'ntly with the institutions of
the country b" s, applit d. It, of course, remained in
the king at fhe rvvolu:ion, and at that time vested in the
state of Vermont.

At tle-date of this charter a separation of the pro-
vinces or colonies from the mother country vwas not
contemplated. It was indloubtvidly intonded at that times
by the donor. that the church of England should be ",s-
tablished by law in the province of New Hampshire, ag



FEBRUARY TERMI isim.

it had been in some of the other provinces, and particu- TEZ
larly in Virginia. "In this charter, therefore, 'as well as TOWN OF
in all other charters, granted by the governor of New PAWLET
Hampshire, provision was made, fly a reservation of a V.
certain share of every township, for such an establish- n. cLMM
m.ent. &OT1Itns.

If the share in question be considered, in the nature
of a grant, then, as we have before stated, the grant of
"6 a gkvbe," if it took effect at all, is of the freehold only,
and not of the fee; of the freehold to be taken and held
by the incumbents in succession.

The fee, of course, not being granted, remained in
the grantor. By the English law, as well as our own,
on the dissolution or political death of a corporation, all
estates granted to such corporation revert to the grantor
or donor. And if a grant was made by the king to any
person, or number of persons, incapable of taking or
holding, or if the object ceased to exist, or never came
into existence, the estate was considered as never having
passed, or as reverting to the king, according to the
nature of the case.

On the revolution tie state of Vermont, as a sove-
reign state, succeeded, in full and sovereign riglt, to
all the property and rights.f property within the same,
which, at the time, were vested in or appertained to the
king .of Great *Britain, whether in possession or rever-
sion. The cask-, then, stands thus; a tract of land in
the town of Pawlet was, by the king of Great Britain,
before the revolution granted ",for a glebe for the
6c church of England, a-. by law established ;" that is,
the freehold to -vest to a particular use, when thit use .,hould
arise, the remainder or reversion in the crown. There
is no securing, in the constitution of Vermont, to any
man or body of nn, of any rights or benefits, which
under th e crown were intended for the church of En-
gland as by law established. At the time of the revolt-
tion there had Aever bedh, within the territory, now
state, of Vermont, a regudar parson, who could make any
possible legal claim or pretence to the use of any of the
glebe lands within the same. The sole corporation, as
the parson was denominated, was not disiulved or ex-
finguished by a political death, because in Vermont it
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Trm never came into existence, but the possibility of sucb
T.rowN oF existence ceased. A provision might have been made
pAWL ET by the constitution, or by statute, in favor or Episcopa-

o. lians; but it must have operated as a new grant, or-
D. CLARK new org nization. No such provision has beer, made:
&OTHB'S. the right, therefore, vested in the state of 'Vermont, and

the grant is wvell made to the town of Pawlet.

SHiEPHERD, contra.

It is contended by th counsel for the Plaintiff that
nothing passed by the grant contained in the charter or
Pawlet; go as to divest the king of Great Britain of the
title to the premises in question. If Ithi position is cor-
reet, it must be admitted that the Plaintiff is entitled to
recover; because it cannot be denied that the title of
the crown to any. lands anti-cedent to the revolution,
within the jurisdiction of the now state of Vermont,
would of course become the property of the state. If,
however, the ground taken by the Faintilff's coun-As,
shall be found untenable, and that fir title of the king
was div. ited by the grant; then, whether the Defen-
dants have a title or not, wvill he a matter of indiffe-
rence; so long as the Plaintiff,; must recover on the
strength of their own title, and not on the weakness of
ours.

If, by the grant, the fitle passed from th,. then king,
the state or Vermont could acquire no right by the re-
volution ; but the title must remain, unless forfeited, as
at the time of the grant.

The reason given by the counsel for tAe .Plainfiff to
show that, notwithstanding the -charter,' tl:e title re-
nained ;n the grantor is. that when made, there w'as no

.grante in esse capable of taking the foe, or other estate,
so as to divest the king of his. If this be true, 6n a
fair construction of the letters pat,-ot, it must also be ad-
mitted that the Plaintiff is entitled to judgment.

it is believed that, on examination of the'charter, the
Count will be of opinion that there was a sufficient
grantee in esse; and that the title did pass by that in-
strurheiit And if there was then, no matter wljat h'ls
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happened since, unless there has been a forfeiture, and THE
office found, which are not pretefided. TOwf9 ov

PAWXXT
1. The words of the granting clause are, "c Do give "v.,

cand grant in equal shares, unto our toiing sublects, in- D. cLAr
"haJbitants ofNew Hampshire, and our.othergovemens, &OTHELS.
64 and to their heirs and assigns forever, uwho xames are
" entered on this grant, to be divided to and animonPt them,
- into sixty-eight equal shares, all that tract, or parcel of
"land. 4-." describing and bounding the Whole town-
ship of Pawlet.

It is contended hers that the whole of the land, con-
tained within th;3,boundary lines of the township, was
.designed to be granted without any saving or reger-
vation to the crown, of any part of the same. The
whole of the six miles square was granted; to whom?
To the loving subjects, of his majesty in New Hamp-
shire and elsewhere. How was it granted? In fee sim-
ple; and in sixty-eight equal shares, to be equally di-
vided to, and amongst the king's loving subjects named
on the grant.

He granted to them (he they more or less in number)
the whole township of Pawlet as tenants in common,
and not in severalty. Hence, each man named on the
grant became entitled to his proportionable jart of the
whole township, whether he was one of sixty-eight, or
one of three.

It is presumed the Court in this case will be much in-
clined to do, as Courts have generally done, if possible
by their construction to satisfy the object of the grant,
an.d give it a meaning which was intended by the graa-
tor. It is a-rule of construction to search out the in-
tention, and make-that a land mark.

Possessing liberal views of this instrument,, it will no
doubt he found that the grantor designed to pass* the
title to the whole town of Pawlet; to his loving sub-
jects named thereon, and not to confine the grant to a
.sixty-eighth part of the township to each, but ii propor-
tion to-thewhole number, more or less.

tXow, supposing that a part of the naies. written on
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TUB -the grant should have been fictitious, the grant of apro.
TOWN OP portion would not have been to them, but directly to the
PrW.LET others, who answer the description given, i Loing

v. subjects Of the grantor."
1) ULARK

&OTIIER5. Fictitious persons could not be loving subjects; there-
fore the whole, land would pass to the real persons.
Most, iinquestionably the whole tract was granted to
those capable of taking a title.

It will be seen by the grant, that the lands werd not
allotted, of course no partition was made amongst tho
patentees until after the charter was made. The grant
was in common and not'in severlidty ; therefore nd in-
ference of an intention to give each proprietor bilt a sin-
gle share an be drawn from, the circumstance of the
whole town being required to be divided into sixty-eight
equal shares. As well might the bounsel contend that
it was inferrable from a law incorporating a bank with
three thousand shares that the stockholders could havb
but one share each.

If the foregoing is a correct construction of the in-
strument before the Court, then it results as a certain
inference that the crown had not a rood of land remain-
ing in Pawlet; and, consequently, the state of Vermont
could have none; as' the state pretends to po greater
right or title than that of the king.

2. It will be attempted to be slown that on the 26th
day of August, 1761, there was in ase a church of En-
gland, as by law established, which could be a granteo
of the crown., If so, the title passed directly to the
church in foe simple; and would need no auxiliary to
sustain her right.

It is said by the counsel that lands granted for the
benefit-of the church, arbgranted to the bishop, or some
other ecclesiastical person ; but it would be strange doc-
trine to say that the king had not power to grant di.
rectly to the church established hv law; and therefore
distinctly identified as a Christian society. The posi-
tion will here le ventured, that such a grant to the
chudch of England as by law "established wasp and still
i's valid.
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To maintain the point that the church existed at the THE

date of the grant, we need only appeal to historical facts TOWN oF
in tie English books, and the still mkee authentic testi- pAWLET
mony of the body, of the English law, the statutes and V.
adjudgea cases of the realm, within the recollection, and n. CL&.M

familiar to the mind of the Court &OTHERS.

It is said "; that when the grant was made there was
no church in Pawlet' it was all new. There was no
established church in New Hampshire or New York."
Whether true or not, as it respects this part of the ar-
gument, is not worth enquiry; for it will be remember-
ed that the words of the'grant do not confine the bounty
of the sove-reign to Pawlet, New Hampshire, or the
American continent: it is co-extensive with his do-
.minions, and-may he -claimed by. the church wherever
found xvithik them.

That there was a church established by law in Great
Britain no-one will deny: if so, what shoulad prevent
that church from being the grantee ? IIf can hardly b
denied that the king could grant lands lying in one of
liis American colonies to his subjects beyond the Atlan-
tic, as effeztually as those who resided in that colony.
It was all within his territorial jurisdiction ; and place
of residence could have no 'influence. It may be said
that the grant, is to the king's sulbjects in, New Hamp-

,shire. True; bit the words ",and our other govern-
me t" are added. .These words. may embrace the
whole governments pnd dominions of his majesty.

If, however. this ground should fail us- there can be
no difficulty, it is presumed, to ascertain the existence
of a church in the colonies capable of taking a title to
the propetty in question.

In ,Virginia, if information is correct, the Episcopa-
lian church wag established by milaw of that colony be-
fore the date of the grant; but whether so o not, we
feel indifferent because by a future construction of the
grant, we have the utmost confidence that the true
meaning is not a church established by any law in the
American colonies, but that the,words - as by law esta-
bMsed, are used as-descriptive of the denomination of
,phristians, initended as the sabjects of royal munificence.
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TR As much as to say that sect of Protestants who al-
Tow* oF known in England as the establish,,d Episcopalian
PAwYLET church. That you, churchmen of America, must'em-

T. brace the same creed the same church government
). CLARIC must be the rule of your discipline; and your ordi-

&OTHE S. nances'must be administered in every respect as by the
-,-----.-.-..established church in England. You must be neither

Cathol s nor Desenters, but be identified in every part
of your religious establishment in faith and practice
with the mother church.

That this is a natural construction is manifest from
the fact that the government cotld not have been igno-
rant of the state of the church in the colonies, and it
would bb the height of absurdity to suppose a grant to
be made to a body of Christians, which the grantor well
knew did not exist. The Court surely will never im-
pute to the officers of any government such triflling and
mockery. If, therefore, the colonial Episcopal church
was intended as the subject of this bounty, and if she
was not established by law, it must follow, as an irre-
sistable inference that the woirds "; as by law establish-
ed," are words of description and not of identity.

Having established this point, we will show by histo-
rical proof a church in. the state of New Hlampshire,
long antecedent to the date of thiegeant.

In 'Belknap's hist. of Xcw Hampshire, 2 vol. 118, it is
stated that iu the year 1732, a building for. an. Episco-
pal church was erected at Portsmouth, in New Ramp-
shire. In 1734f the church was consecrated; and in
1736 they obtained a clergyman of that order by the
name of Arthur Browne.

If this church was capable of taking a title to land,
as I shall hereafter show, all the difficulty suggested on
the part of the Paintiff will be removed.

Some reasons will now be giveui to show that surh a
clnrch as was-established in New Hampshire was capa-
ble of taking a title to, real property.

I. The king, by the act' of gi;anting, creates sufficient
corporate powers, to carry into Wefect his designs. That,



FEBRUARY TERTM 18i.

he can create corporations cannot be doubted. He did, T"l,
by the very instrumf nt before the Court, create in the TOWN o
town of Pawlet all the corporate powe.rs and &er.ga- PAIT T
tivws which they now possess; a body sufllciu, tly IV.
known in law to be invested with the suppo.-ed legal 1), M:,Afl
estate in the premises in question; and by an act of the &OTU-USS
very fegislature who have authorized them to bring tis . .
action. If the king had the auhoriry to incorp-orate, it
can.be easily an:., legally inferr. d fr-in the grant that
this body was sufficiently incorporated thereby.

Should congress, by law, give to the Presbyterian
thurch of the city of Washington a portion of the public
lands, would the Court e-ndure to be. t.ld that thert- , was
no proof of the incorporation of the chur i, ergo the
law was void-'he title ne er passed either by tle lae
or grant made in pursuance thereof?

In a case thus situated, the Court may, indeed they
ought to infer, for it is a jus. leJgal deduction, and bot-
tomed upon the sindest juaguient of Iw, that a sove-
reign, granting power, (always supposed, prima facie
at least, to he right) had not indulged in the folish
blunders, of granting'real property fonr ost desirable
ends, to shadows and non entities. And it is confidently
believed that the Court will determine as a reasmnahle
and legal intendment, that the church of.Xew ffampshir.
was made capable of holding this property.

There is a further reason to suppose the church capa-
ble of taking a title. The grant being a governmental

,act, and of such high and incontrovertible authority,
every statement and fact contained in it is so far proved
that it cannot be denied. If this be correct, the grant
itself proves the whole that need be proved to maka
this part of the grant valid, and to vest tile title in the
church. The Court, therefore, will not receiv any
statements, iistory, conjectures, or Vermont preanibles,
to contradict the acts of the British government nade
in solemn and official form. It is true that a prior
grant from the same authority may be shown to defeat
a subsequent. But that is permitted for very different
reasonf; because the first act of a government, granting
awayits lahds, vests a title in the grantee, nid thore iN
not ih. left to give.

VOL. ix.
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TrE In'support of this position it is submitted, 'whether
Tow" oF the words "6 one share as a glebefor the church (f England,

AW.lIJ.T tc." are not tantamount to a positive averment of an
IV. existing church in this country which could be the legal

). CLARK. subject of, donation by letters patent. There is this
&.,rrunirs. strong reason to support such an opinion, that we never

can impute ignorance or error to a sovereign while exi
ercising the high prc.'ogatives of his station. We never
can saty that he, as the organ of the government, has
been granting land without a grantee; that be has mis.
taken the facts or the law, andt consequently nullify his
acts. It is enrugh that the instrument points to the
_grantee and gives the object; it6 legal attributes are to
be presumed.

The Plaintiff comes, claiming under th6 very title
granted to us; in which grant we are acknowledged to
have a prior right Had this grant been from other
than the government on whom thQ doctrine of estppel
cannot fasten, it would be enough for us to hold up the
charter between the claim and our possession and shut
the Plaintiff at once from even a view of the Court.
Even now, whether the doctrine of estoppel will apply
or not, tne thing is true-that what the king, under
whmnntA6 Plaintiff claims, has solemnly recognized as
correct must be binding upon the governmetit of Ver-
mont, andA consequently, upon the Plaintiff by this
cause.

The act of the 'British government is not the.only
governmental act which the church has to secure their
possession.

The l'e,islature of Vermont on the 26th day of Octo-
ber, t787, passed an act ., to authorize the selectmen in
the sererat towns of the stale to imnprove the glebe tands,
." And, after enacting that the selectmen sholdl

'.have power to Ipase out the glebe lands, receive the rctSt,
bring ations of ejectment, recover the possession there-
of, when posvessed by persons without'right, they mnake
a proViso in the words following: "c Provided neverthe-
d, less, that nothin,- contained in this act shall extend so
",far as to pr,,ent any PIrscopal minister, during the tiime
"of their mainistry, thdat now are or hereafter may be 4n
- possession of any glebe lot or right, or actually ocia-



e ing in sai4 town where the Lad lies, and -who is an or. ,rn
" dained minister of tw Eiscopatlian church, from avng TOw,% Or
If the maitagenient of said lots, and the avails .risitug PAWL.T
"therefrom." V.

D. OLAItk
By this proviso it is perfectly obvious that the legis- &orinus.

lature intended to manifest a legal recognition or the
ri.ht of the church to the prop,.rty.

It is also equally obvious that by the act authorizing
the se.lectmen to talce care of the glebe lots, and obtain
possession by action of ejtetment of those which were
possessed by squatters, tlhe. leg~slature dh signed not to
filch away the land from the church, and in the pleni-
tbde of their power to forget right, but to secure the ti-
tle and p, omote the interests of the church. If not, why
in the proviso are the Episcopal clergy preferred to other
cler gy in the management oif the lands; and why are
they preferred even to the selectmen as the guardians of
the property. The proviso i§ high and indisputable
proof that the object of the statute was solely to preserve
the property from waste for the benefit of the church,
to preserve for it th income which might result from
its prudent imanagement, and to save the title from loss
by long adverse possession.

After all this, one would suppose that the state Would
never indulge itself in attempting to divest the church
of their property; yet, strange. as it may appear, on the
30th of October. 1791, the, legislature of Vermont make
another act concerning the glebe lots, and the following
is its-preamble :

,Whereas, by the first principles of our government
0C it is cont mplated that all religious s. cts and denomi-
"nations of Christians, whqse religious tenets are con-
"sistent with illegiance t the constitution and .govern-
"ment (if this slate, should. receive equal protectiop and
I patfonage from the civil ower : And whereas, it is
-contemplated in the grants leretofore .made by'the
" British government, comm:nly called glew rights, that
- the uses (if the. said rights shiould be to the sole and
"cexclusive pupoqe of buildin. up the national religion
"of a government diversv from and inconsistent with
-the rights of our oxvn; for which reason. and on the

FEBRUARY TERM IsJ 1:.
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rE "o principles of the revolution, the property of said landA
Tow. ov -- is vestd in this state." They, therefore, go on to

A.WLBT ,nact that the rents and profits of all the glebe lots
IV. shall be appropriated to the support of religious wor-

D. CLARK S-alp in their ;:espec;tive towns forever; without' regard
&OTHERS. to the sect of Christians, and all should share alike, ac-

cobrding to the n.imber of taxable inhabitants, in the pa-
rishes respectively.

In this preamble they seem to admit that the title to
the glebe lots was vested in the church. They do not
deny sd1 a construction of the grant, nor do they urge,

s a reason for taking away the propi'rty from the Epis-
copalians, that tho grant was void, or that, the title was
in the drown before the. rev.lutiop; and that thereby
they became intitled to the property ; but they say these*
lots were granted or exclusively to build up a national
religion of a government diverse from and inconsistent
with the rights of their governmeat;" and for these
reasons they attempt to divwst the, church of their title
in ord(l to give the property, or the income of it, to
other sects of Christians.

Thp reason given for enacting thiaJaw is strong evi,
dence :f the opinifon f'the legislature, that the title had
passed out of the crown and vested in the church. But
as they- disliked an established religion, supposed it
anti-republican, and what was more to be dreaded, it
Was established in a government "s diverse f'oi the go-
vernment of Vermont," and inconsistent with their
rights, or rather their-religious and political opinions ;-
being disageable in these particulars they tAke away
the income of the land from the Epispopalians to appro-
priate it to other and, no doubt as they supposed, bletter
purposes.

Notwithgtandihg the length and force of this pream.
ble, and the cogent reasouns given'for making the law,
on the fifth day of Nov,,mher, 4799, the legislature re-
peal this act; and in so doing most manifestly abandbn
all pretentions to the churchipropi'rty; for in the ro.
pealing law they take care to secure those, who have
trrspa'sed upon those lands, from actions which might
be brought for so trespassing :-admitting in the fullest
sense that men who had intermeddled with the propert,
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by the authority and in pursuance of theii law had so TnE
trespassed. Hence the Court will see that the legisla- wow, or
ture, both in the making and in the repealing of the. law of PANYLET

79-, show that the act was an unjust attempt at usur- V.
pation. D. cAnK

&OTHERS.
By the record of the case of Pettiboie -. Barber, tried

before the late justice Patters!n at a Vermont circuit, it
ap,ears that the Plaintiff' failed in an action brouglit in
pursuance. of this law. It is said that the juige pro-
nounced the law unconstitutional and void. Thfs deci-
sion might have induced the repeal, as the trial was had
in the intermediate time between the passage and re-
peal of the act.

The legislature in the year 1805 passed another acts
and by that discover less solicitude for the Christian
church in any form. This, to,, has a preamble, con-
tradictipg in its terms the ol, in which, they .say,
co Whereas, the several glebe rights, granted by the
"British government to the church of England as by
"law esta~lished," are in ,, the nature of public reser-
", vations," they, therefore, give them to the selectmen
of the towns where they lie respectively, for the use of
schools, &c.

The first act contains by implication a decided confir-
mation of the title in the church. The second, although
contradictory 'in its provisions and repugnant to that
right, exhibits in a strikinglightin its preamble and in the
repealing clause, a thorough convittion, in the mind.of
the legislature, of the fallacy of their pretentionsi urg-
ing facts which, if true, would contribute nothing in
support of those pretensions. In the last they urge a
new reasonj for their law, and, as we suppose, equal-
ly unsound. Here they become wiser, and not only act
the legislators but 'judge's, scout ahat had been done
by their prvdecessors, and give -a construction of
the grant which is indeed a strange one, but which, if
correct, is supposed, as will be hereafter shewn, to de-
feat the right to recover in this case.

S. In the third place it is supposed the grant of the
crown may be considered valid by adopting the opinion
that this is one of the'cases wh.re thefee may bein abey-
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-rHE ance, until 'the existence of the church in the town ot
M-owN o7 Pawlet, so organized as to be capable of receiving, it.

•PAWLFAT
. .To maintain this point the Court are reforred to 2

D. CLARK Blue. Com. OG, 1o. Lit. 342, where it-is laid down, that
&OTHERS. an estate may be granted to John for life, and t'.'vn to

the heirs of Richard, although Richard has no heirs at
the time of the grant.

Here, although the life estate vests in John immedi-
ately, yet the fee must be in abeyance, until the heirs of
Richard are in esse. Indeed the happening of tho Vvent
is perfectly contingent, for those in remainder uay
never exist. - Should it be said that the fee remains in
the grantor during the life estate, ready to vest in the
heirg of Richard if t'iey exist at the determination or the
li;fe estate, or to continue. in him by reverter if Richard
has no heirs; it is met by urging thac if this doctrine
be correct; then with equal propriety may it be contend-
ed on our part, that the fee remained in the king ready
to vest, whenever there should be a church.

Rut says the state of Vermont, t, we have a' right by
forfeitue to the king's property." True, but no great-
er right than the king had ; which was a naked legal
title ; the use belonged elsewhere. Of this hereafter.

In the 2 Black. Corn..311, it is said that ecclesiastical
estates must sometimes necesgarily be in abcjance, and
that wliere there is no person in whom the fee can vwst,
it.potentially exists in abeyance; as between the death
of the incumbent and the next puesentation.

The parson having but a lifo estare in the glebe, un-
less it could so exist on his death, it must revert to the
grantor.

Christian, in hzs notes on Blackstone, supposes the fee
to be all the while in the lord of the manor.

This is by. no means the opinion of Blackstone, or of
the still greater lawier, Cove; both of whom, if they are
correctly understood, lay down the law to be, that the fee
exists, between the death of the parson, and his succog-
sor, not in the lord, but in abeyance.
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4. If the construction of the patent contended for in TIM.
the inception of this argument is correct, 4here will he TOWN- OF
no difficulty in fibding agraidee.'to uphold the fee, and PAWJ6.T
make it subservient t.o the benevolent intentions of the T.
crown. It would not be aviolent or unnaiural construc- n. .i.Auir
tion to say that the town of Pawlet was granted to the &oTIrnnS.
persons named on the grant, in fee, up.on condition that
they should, in tic locatit.n of the t'wn, lay out and set
apart i one share as a glebe for the church of E glad,
Jkc." together wvith the other shares, for Bcnnin.g Went-
worth, the first sf-led minister, and the school, accord-
ing to te directiois indorsed.

Under such a construction, whkther the church were
incorporated or not, they might reap the benefit of' toe
use; .for as soon as tly become organized, and a
clergyman settlel, they wotld be capable of receiviug the
income of the land.

This constru.tion was adopted by te proprietors of the
town. In locating the same they did survey a share and
mark it off-as a glbe right. This appears friom the seve-
ral acts of the state and in the argument of the counsel
for the Plaintiff.

The preseutinhabitants of the toWn must all hold. their
lands under the grant befp'e us, and not only so but
from the origina lroprietors who so located and conse-
crated tho-giebe right which is now claimed by those
persons.

By the laws, of England, and prohably of all cqlized
countries,- the claimor or posssior of land is bound by
the acts and confessions of thoso unde6 whomi he holds
the claim or possession. By this rule then the.presefit
inhabitants of Pawlet are hound by the act of lheir pre-
decessors. That act was a complete recognition of the
right of the church to the property ; an act which spuke
louder than any language.

It may be said that the share was located by the pro-
prietors of the town in their corporate capacity. If that
was the case it is still the worse for them, because a cor-
poration bever dies, and the location was.the act of the
Plaintiff upon the record in this cause; and they are now
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Tnz claiming property which they once voluntarily adritte
TowN oF to belong to the church.
PAWLET

V. Again, it appears, that the Plaintiff in this cause is
M. cinx now enjoyingthe benefits of this construction in the shur
&oTHERs. given to a school and th, first minister settled in the

town. Without t:i-4, or the third position taken in this
argument, the town would have but slender prtences to
the use of those two shares ; but it seems they claim those
two lots by the same, or a more uncertain title, hold them
by the same tenure, derive the right from the same
source, and yet claim tho glebe also, and in order to sup.
port that claiin are driv-n to the necessity of denying the
legal and efficient prop.,rties of the instrument by which
they, as well as the church claim.

B. This is a trust estate. The patentees named upon
the gxant are the trustees for the use of the church when-
ever it should be organized in the town of Pawlet, so as
to be enabled to receive the rents of the land.

'If a use can result from a grhnt by implication, it is

supposed this is a case of that kind.

In expectation that objections will be made to-such an
interpretation of the casle those objections are endeavour-
'ed to be answered.

1. It may be said that the grant is silent as to any use
or trust and therefore it is not to be implied.

The answer is, wherev6r from the nature or' the grant,
a trust estate can be implied, with propriety, where it is
necessary to carry into effect the object of letters patent,
the Court will adopt the implication.'

The Court are referred to .1 Bac. Jb. new ed. 89,
Sand. on uses, 208, for the doctrine, of the iniplication of
useq.- In 12 .'lod. 162. Jones T. .foxlel., it is said that a
use. may he declared without the word use. Any words
that shew the meaning of the party are sufficient. If the
Court can suppose that the legal estate wns granled In
fee, to the patentees, there can be no diffi'ulty in decid-
ins the nature of their title. The instrumentp upoz
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*hich such legal estate depends, will indubitably shew TUE
that their only right was for the use. of the church. TOWN OF

PA WLET
2. It may be said that as there is no church in exis- V.

tence, the legal estate must fail for the want of a use. 1. CLARK
& oTalmnea

It has already been shewn that a church was in esse,..
when the grant was made and whether the church was
or was not incorporated, ca:un it be material; in either
case the title in the trustee would be valid. To this
point the Court are d.sired to lo ,k at i1 Rep. 23, 21, and
2b, and Gilb. ws cases, 44f, where it will be found that
public institutions are capable of enjoying a trust, and
it was decided that the pnor of the parish of Dale, al-
though not incorporated, were capable of a trust. With.
out adopting the principle thiat the church can lake an
equitable interest in these premises, there would in many
cases be an end to the workings of betievolence. Science
might often lose her patrons; the needy their bene-
factors, -and religion her warmest supporters.

Before wb part with this point we will once more look
a the act of 1805, upon which the Plaintiff founds JA5
right to recover; and to its preamble, %% hich de,-lares tile
glebe lands in tile nature. of public reservations. If this
nw.ans any thing, it uiust mean that the legal estate was
reserved to the crown. As a proof that the legislature
so meant, observe tha followitg language, d, and as such
dc by thd revolution became vested in the sovereignty of lids
"state." Now, sovereign as the state may be. she can
have no other or greater title than the crowr bf Great
Britain had after the grant and before the revolution,
and that right could be no more than a right reserved
for tire use of the church; heca .s' it never 'ought to be
supposed that the crOwn made t" is -rant with no other
design than to reserve to its -lt, what it before had. If
the king had an inclination to retain for his own use.a
few shares -of the land, he might have done it dirertly ;
in the same manner as the pine trees were reserved for
his royal navy.

'Phis then is the rightof the stateof Vermont, on their
own construction, a r'ght to'do what, by the act of 1787,
the 1 gislature did, like honest men, and added security
to the already existing title of the churck.

VOL. IX. -
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'fiR If the right of the crown was of the nature described,
TOWN oF and if the Court can suppose the 'land reserved to the
PAWLST crown, and that the king codd be a trustei, they will then

V. say that the state of Vermont could take no estate to the
D. CLAuK exclusion of the equitable right of the cesltai qui trist, but

&oTnRs. any forfeiture of the king or any act of his, could only
,--- - prejudice his own rights, and not the rights of third inno-

cent parties. This doctrine will be found in I Blt.. Rep.
123,11urges v. Wleat. Sand. on uses 152-3, also 252, 257.

If thbrefore the const'uction of thp legislature of Vei-
mont shotild be adopted, it would oily help the Plaintift
to be defeated in this action; for it cannot be believed
that the use as well as the legal estate could be reserved
by the grant before the Court.

WLIBSTER, in ftply.

1. It is said to be the obvious intention of thb grantor
to pass, by the grant, all the territory of Pawlet, with-
out any saving or reservation. But this i's against the
express words of the grant. The grant is made, " up-
on the conditiotis and reservations hereafter made;"
nor is there any thing in the grant, to which the term
- reservation" can be properly applied, except it be th
public rights, as they are usually called, of which the
nait appropriated for a. glebe, &c. is one.

The Defendants counsel further supposes, that at-
* though the territory was to be divided into sixty-eight
equal parts, yet this was not to designate the proper-
tini which each grantee was to receive; but that if any
person, named in the grant, should not accept, or not
be capable df taking, or not happen to be. a person in,
esse, or in othee such case, then the whole tract would be
to be divided among the residue. This is believed not
to be a sound construction of the words of the grant.
Those words are, " do give and grant in equal shakres
,41 unto our lovingsuhjects, &c. whoso names are entered
," on this grant, to be divided amongst them into sixty-
" eight equal shiars, all that tract,'- &c. To what pur-
pose was the tract to be divided into sixty-eight equal
shares, if it were not to ascertain what portion 'each
grantee should have?
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But what is conclusive on this point, is, the disposi- E
tion made of B. Wentworth's right. lIt- was to be eliti- TOwt OF
fled to two shar.s. These are actually severed from the P.,WiPT
cmntuon mass, b) the grant itself. anti marked out on V.
the land This rdiews, that the share .f each proprie- D. CLA.1=
tor was not thought liable to be encreased, by any in- &OTU;.US.

capacity in others to take, or dther such catise.

A great part of the states of New Hampshire and
Vermont were granted by charters, issucd in tht. name
of the crown, by the provincial governors of New Hamp-
shire, which, charters were in all respects like this.
These charters or grtants have reccived a sttlcd con-
struction, which has been followed by long usage, in
both states. No case is known to have existed, in
which any grantee has claimed a greater portion of the
whole land, than his name bore to the nams on the
charter, including the public right; nor has any sever-
ance or partition been made, in any case, uptin any
other ride or principle. To divide the land into sixty-
eight equal parts, anti then adopt the plan of appropriat-
ing the whole t) a less number of owners, as, in the,
example supposed by the Defendants counsel, to three,
giving each twenty sixty-eighth parts, and two
thirds of one sixty-eighth part moro. would be to act with-
out object or motive. Such therefore has never been
supposed to have been the course contemplated in the
grant. The .division or partition of lands holden tinder
these charters has been, as is believed, in every instance,
by dividing the whole into as many parts, commonly
called rights, as there were individuals named on the
charter, together with the public rights, anti allowing
two parts to B. Wentworth. The shares allotted to tihe.
public rights, are usitally dt-signated as the c6 school
right." -' minister right." " society right," and 4 glebe
right," respectively. These. hay never been claimed by
the original proprietors. In New Hampshire (where the
Plaintiff's counsel is better acquainted with judicial pro-
ceedings ahdjudicial history than in Vermont) no legis-
lative provision is recollected to have been made. The
first settled minist, r has usually posqessed the right de-
signated for him. The town corporatiins, bodies to-
tally distinct from the original prnpri,.tors, and owing
their corporate existence, in all cases, to their charters,
or to acts of the legislature (for although this charter
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THY, undertakes to erect a.corporation, yet. in tact, no.
,TowN op corporation ever existud, or was erected by Ihese grants)
PA.WLBT have had the mangement and dispositia'n of the school

-v. right. The statutes of the state make it the duty of tho
D. CLARK towns, in their corporate 'character, to wake proision
&OTHERS. for the support of free ichou1s, within the town, 9Alt

under the manIgzment, -or t.e town a thority. Thesc
school rig lts having been ofiginally intl.nded to aid in
the support of schools,.it has been holden, that, the
law, throwing the duty of this support osn the town, hana
given them the disp:sition of this fund for that.purposo.
There bpiig no manner of privity between the town cor-
porations end-the original grantees of the soil, the for-
mer can derive no title to these, school rights, but from
the law ,of the state. That they have right to them
js been settled by mapy de.cisions, followed by uniforni
practice.

The grant to the society for propogating the gospet
presented a different case. That was a corporation,
then existing, and still r-xisting in England, capable by
its ch'rter, of -olding lands ; and dpubtless entitled,
originally, to take the portion intended for it in this grant.
Wflethr this society was not so far connected with the
national church and the realm of England, as that its
ri. lts were. divested by tlhe revolution, has never been
decided. Actions are pending, both in the Circuit and
State Courts, n which this society is party, in relation
to the's.. ands.

The glchp right has generolly, in point of fact, been
occupied M. disposed of by the town. No individu.
al has been able to maintain a right to one of these lots,
or portitns,, upon his ecclesiastical character. It has
been holden, on the contrary, that the grant, so far as
it undertook to give one sixty-eighth part for a gleilbe,
was void, for want of a grantee. Tho Plaintiff's cotinsel
have ben obligingly favored, by the prosent chiefjuw-
tice of New Hampshire, with notes of the case of .Iead
-D. ARidier, in the Supreme Court of that state in i806 ;
inwhic.h Curt the same judge then precided. To which
case this Court is respectfully referred.

Whether the better construction is, that there is a
rese-oaion, of these lands, by charter, pointing out
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.perely, the future use, or, that a .grant was intended, Taz
which'cannot take eff.-rt, or want ot a gi-4ntee, is imma- TOWN or.
t~rtal in this case. The result is the same. PAWLEJ

'V.
2. The Defendant contends that there was a church n CL&UM

of England, as b) law established, capable of taing. &OTuERs.
On this point, the Plaintiff's counsel will only remark,

1. That no grant to the church of Englapd, co tiwminw,
coald'avail, even in England, to pasi the fee. Would
su ch a grant entire to the see of Canterbury, or the dio-
cese of London? The church of.England, in the aggre-
gate, is not a curpo'ration, buL one of the estates o. the
realm.

2. But the grant is linited by the words of the char-
ter iiself, to the churth of Englahid, as by law estab-
lished, in th town of Pawlet. Just as the school right
is to be for the support of schools in that town, and the
right, of the minister, first to be settled there. Itis
hai'dly neeo-ssary to draw into the argument even the.
obvious intent of th6 grantor. The words themselves
are. unequivocal: and dues nt the Defendant himself
rest his- title 'upon his connexion with the Episcqpl.
society in Pawlet.?

As to the'laws of Vermont, before i805, they all show,
that.the legisla'ture acted on the opinion, that it might
dispose of these lands, as public property, in any way
it thought proper. It wis a question of expediency and
propriety; 'and provision is made, in some of the laws,
allowing- Epicop~l'.clergymen, already in possession, to
Temain seven years.

SWith respect-to the opinion ascribed to a latejudgo 'ot
this Court. it need only be re'arked, that if the cause.
turned on the point supposed, (which does not appear at
all from the record) it was but the opinion of an able
judge; formed and pronounced instantly, in the course
of a jury trial, without case reserved, or splemn argu-
menit; and it is no disrespect to say, possibly without a
khowledgd of all circumstances,, or-a full view of all con-
sequences.

3. The Defendants contend, 4hat the-fee m~y have
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Tnr passed out or the king, and yet not vested a~iy Nvhiert,
TowN oF but remained in abeyance. But the text ofBlltckstone,
P.LWLET which lie cites, dovs not bear him out. *TiTe estate in

T.. abeyance, in tht. case put by Blarkstone, is a fee, remain-
D. CLARlK ing after a freehold has been granti d and vested. With

&OTHER'S. respeet to the freehold of a gh'be, after the deali of the
• . parson and before the namin., of a successor, both

Fearne and Christian maiiiiain the contrary of Black-
stone's opinioi-but that is not. at all this case. To
meet this case, the Defendants most slvw, that if a grant
be made tq a pc-rson not in esse, the land nevertheless
passes out of the grantor, and remains in abeynwo un-
fil, in the course of events, some person arises into being,
who answers the .descriltion in the grant.

4 . The observations already made are deemed a suffl-
tient reply to the remarks of the .Defendants counsel
tinder this head.

5. It is not supposed poss ible to give in to the opinion,
that this is a trust estate, granted to the individuals
named in the charter. The idea is wlolly novel. Not
a syllable, in thie grant itself intimates- any such thing.
All is the other way. How can it be imagined, that the
int-ntion was to convey an estate in trust to a lIrgo
number of individuals; who were to be, at first, tenants
in common-then, to divide and hold in severalty-and
whose estates. by law, would descend, in gavei.kind,
to their heirs? Was B. 'Wentworth to be a trustee, whose
estate was severed by the charter itself? Was the corpo.
ration in England to be one of thw trustees ? It is hardly
necessary to add that the Court would not very willing-
ly construe this grant so as to raise a-trust, which from
the nature of the cAise never could be execited.

This, thln, is a case, in which th highest Courts of
both stats -have concurred in giving to the grant
in question a practicable and beneficial construction ;
under which very -many estates, are holden, and the
Court would not incline to disturb these titles, but for ir-
resistible reasons. It must b- remembered, thatthere are
two hundred townships, granted by charters precisely.
like this. In the Vhole, there are not probably more
than a dozen associations of Episcopalians. ' Iftho Court
should decide, that the legislatures -may not dispose of
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these lands, what shall be done with them, in towns Tim
where there are no Episcopal societi s to claim them? TOWN OP
Are they'to remaini without owners or rightful occu PAWLET
pants, till such changes in religious opinions shall take -.
place, as that there shall be an Episcopal society in each D. CLARK
town. &OTHURS.

If this case is to be considered, not as a reservation,
but a grant; and if this gr-int is not void. for want of a
grantee ; then, it must, of necessity, receive this con-
sttirtion ; i.e. that it was in fact ft grant for the use pf
such rainistry, br such religious purposes, as the tmov
should choose, or the. state appoint ; at least, unless the
church of England should have been established by law.
The general purpose was religious instruction. This
duty the laws of the state throw on the towns, and it is
a reas-inable construction which gives this fund, even
without any particular grant of the legislature, to the.
towns, for that purpose. This coistruction will answer
the general-object of the grant. In no other way can
any of its objects beanswered,, in one case out of fifty.
This puts it on the same ground as the grants fDr sclwols
and for the use of the vdnistryj, (a common grant in the
charters in the eastern part of New, Hampshire.) 'ho
main purposes-f the.grants were education, and religious
instruction-and, in .the events which have happened,
the most safe; and only practicable, construction is to
give the funds intended for the promotion of these pur-
poses, to those on whom the law imposes the obligation
of making adequate provision for these objects. 1 ea-
ture to say such is the law of New Hampshire.

There is still another question, to which the Plain-
tiff's counsel wishes to draw the attention or the Court;
and that is, has the Court jurisdiction of the cause? Is
this a case coming within that clause of the constitution
which gives to this Court jurisdiction over - controver-
" sies between citizens of the same state, claiming lands
"by grants of different stated?" It is submitted, with
some confidence, that this is not such a case. These
two grants are ndt to be considered as the acts of diffe-
ftnt states, in the sense of the constitution. At the time
of the first grant,- both the present states of New Hamp-
phire antd Vermont formed but one state.. They have
become two) by subsequent sub-division. The first grant
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THE was made by the state 6f Vermont, a much ai by tub
croWN oF state" of New Ilampshire. The power from %hich it
PArwL.T cmanated was ti.e sovereign po-wer of ki hat is noN Vr-

• T. mont, precisely as much as it was the sovereign power
D. CLARK of what is now New Hampshire. The question is, .be.
&0 THIgRS. tween an adt of the s.iverelgtn power of what is now

Vereont, passed in 1761, and another ad of the sove-
reign i))Aer of Vermont. passi d in 1805. If, on the
division of territory, that pari lyii~g west of Connecticut
river had been -called New Ilai'shire, and the part
lying east ,of that river Vermont, insted of tl'e revwrsed
it seems to the Plaifilif's counsel, tlat ii that case, the
'whole ground on which th jurisdiction of the Court
over this case rests, would have been removed.

It is easy to perceiive tme class'of cases, for which thi
provision was made; for example, when disputes ;ibout
boundaries between twb states arise. It is easy also to
imagine many bther cames, apparently within the letteri
and yet not within the menbig. and so excluded by a
just construction of the clause. These cases aris6 front
the sub-divisioh of states. One mayinagibe, f r exam--
lle, that in the state of Kentucky, ,jectments must be
often tried, in which grants of Virginia bMfore the divi-
'sion, and grants of Kentucky sincei inight be respec-
tively relied on by the parties ; and yet it would hardly
be contended that that circumstance should oust .tld
Courts of Kentucky of their jurisdiction, atid give the
cognizance of all such causes to the Courts of t:6 Un,
ted States. It might be said, in such case, that Ad
-grants emanated from differt-nt st.t, s ; and, nomunally,
they did so, Still 'they both' originated,, from a power
having.undoubted authority to grant the territory. The
4 gr~t.grant was'not so much the act of a different state,
as of the pai'elt of both states.. .Virginia, now, differs as
much from'*Virginia, before the severance, as Kentucky
now differs from Virginia before the severance. Ken-
tucky has the same power over her-territory'now, as
Virginia had, over the same territory fov'merly. She is
therefore, as to this, to be cobsidered the same sovereign
power, in other'words the 8ame state. If integrity .f
territory-or retention of jurisditidn dyer the whole
of the same soil is necessary' to preserve the identity of
pblitical power, thenVirginia herself is not what shmo'zstt
a grant -f hers before the severance, qnd a grant since.,
would be grants from different states.
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SHwPHznP, in reply. as to J.urisdictiqn. T=lE
XOW1m 01

The counsel for the Defendants in answer to the ob- PIAWLET
jection made to the jurisdiction of tl Couat k ill only V.
say, that this case is certainly within the. literal pr-oi- D. CLAIM
sion of the c'mstitulion and it is presumed the Court % ill &o rmuns,
not search with solicitude to find a fdr-fetched tieaning
in repugnance to the letteil so long ;,s it can protluce no
other object than to send the parties to a trial in the
Courti of Vermont, where perhalis there is' not ajudge
to be found but is interested for or against the Plaintifr,
in this cause.

This is a case where the lands in dispute have been
granted by difftirent states ; that is, by New Hampshire
and Vermont.

N-ow, although these states were all tnder onejui, dic-
tion, yet when the land was granted by the state of Ver-
mont, they were two sovereign, indepen 'eut At..tts. and
the same reason exists here, that ( an exist in any case
of state controversy. for depriving the states reslpectively
of the nower to determine the dispute.

It this cause is to be tried in Vermont, tit 1,..ges are
to decide under the very strong iupressions of a It.gisla-
tive construction, uneqtivcally made, of the grant; and
to give us what we claim as right, they must decide
against a positive statute of their legislatute. So far
therefore is th s case from beinag taken from the letter of
the constitution, by any equitable. construction with a
view to set up the spirit againstthe letter, thatit is with-
in all the reasoning that governed the framers of the
constitution, and most perfectly within the meaning of
that clause; and one of the evils, which must have been
intended tohe guarded against, exists atfdL length, in
the present case.-

Why was the case of parties claiming land under ih
grants of diffrent 'states made cognizable before the
United States? Courts ? undoubtedly because ilire this
state of things exists it is reasonable to suppose tHrt the
judges ofthe states respectively will feer'strong pleps-
sessi-ns and are. therefore unfit to decide the -trill, in re-
lation to the powers and rights of the conilieting states,
VOL. JX.
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TE Itis tie same reason which induced the giving jurisdic
Towx or tion in, several other cases, such as citiz'.ns or different
rA"WLZT stati'S ; and a state and citizens of another state. In

-. these cases the state Courts may be deprived of their ju-
D. CLARKt risdiction; and why-? Most indubitably because the

&OTHBRS. the judges of the Coufts of. the United States have less
interest, and fewer prejudices to overcome, and the par-
ties will be more sure of an 'imliartial decision. And
can this reason exist stronger in any case than in the
one now before the Court.2

larch tOth. --. bsent...ToDn, .

STORY, .e delivered the opinion of the "Court as fol-
lows ;

The first question pyesented in this case is, whether
the Ciurt has jurisdiction. The Plaintiffs claim tinder
a grant from the state ,f Vermont. and the Dv'lendants
claim uider a grant froi' the state of New Hampshire,
made at the time when the latter state comprehended
the whole territory of the foimer state. "The constitu-
tion of the United States, among .'ther things,, extends
the judicial power of the United States to controversies
d"between citizens of the same state claiming lands tin-
,, der grants of different'states.." It is argued that the
grant neuder which the Defeidants claim iq *not A grant
of. a dliflerent state within the meaning of tle cnstitu-
tion, because Vermont, at the time of its emanation, was
not a distinct government, bat was included in the sana
soyereignty as New Hampshire.

But it seems to us that there is nothing in this objec-
tioi. The constitution intendd to secure an impar.tial
trib'nal for the decisitn of' causes arising from the
grant-i of diff'rent states; and it supposed that d'state
tribunal might not stand indifferent in. a controvprsy
wflri the claims of 'its ovn scw ri-ign iwere in conflict
with those of another soveri.n. It had no reference
whatsoever to the antecedent situation of the territdry,
whether included- in one sovereignty or another;' It
simply regarded the fact whether graqts, arose under the
f3ane or under different, states. NoW"'it is ver&' clear
th although thl territory of Verinont was oncts a part
of -New 'Haipshire, yet the state of Vermont, in its
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sovereign capacity, is not, and never was the same as* T=
the state of NewHampslire. The grant of the Plain. TOWZ OF
tiffs emanated purely and exclusively from the sovt. PAWLE2.
reignty of Vermont; that of the Dfendants purely and T.

exclusively from the sovereignty of Nw Ha pshix,. DoCLUMm

The sovereign power of New Hampshire remtins tla &OTIIES.
same although it has lost a parr of its territw.; that--
of Vermont never existed until its territory was sepa-
rated from the jurisdiction of New Hampshire. The
circumstance that a part of the territory or populaltin
was once under a common sovereign no more makes
the states the same, than the circumstance that a part
of the membets df one corporation constitutes a cnm-
ponnt part of another corporation, makes the corpora-
tion the same.. Nor cani it be affirmed, in any correct
sense, that, the grants are of the same state ; for the
grant of the Defendants could not have been made by the
state of Vernont, since that state had not at that time
any h-gal existenice; and the grant of the Plaintiffs
could not have'been made by New Hampshire. since. at
that. time, New Hampshire had no jurisdiction or sove-
reign existence by thi name of Vcimont. The case is,
therefore, equally within time letter and spirit of the
clause of" the constitution. It would, indeed, have been
a sufficient answer to the objection, that the constitution
and laws of the United Stat(-s, by the admission of Ver-
mont into the union as a distinct government, had de-
cided that it was a different state from that of New
lamptfire.

The other question which has been argued is no
without difficulty. It is cont,'nded by the Plaintiffs thalt
the original grant, in the charter of Pawhlt, of "one
ci share for a glebe for the church of England as by law
s established," is either void for want of a grantee, or
if it could take effect at all, it was as a public reserva-
tion, which, upon the revolution, devolved upon the
state of Vermont.

.The material words of the royal charter of 1761 are,
d5 do give and krant in equal shares unto our loving sub-
,6jects. &c. their heirs and assigns forever, whose names
, are entered on this grant, to be divided- amongst them
" into sixty-eight equal shares, all that tract or parcel
66 of landj, &c. antd that the same-be and hereby is incQr-
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THB cc-porated into a township by the-name of Pawlet; and
T owN op "the'ihhabitants that do or shall hereafter inhabit the
pAWLET '

" said township, are herehydecdared to be infranchised
. c" ith and entitled.to all and eve.ry the privileges and

D. CLARK '" inimunities that other towns within our province by
&OTHERS. "law exercise and enjoy. To have and to hold the

6 ,tract of land, &c. to them and their respective heirs
" and aqsigus forever, upon the following conditions," &c.

Upon the charter ate endorsed -the names of 'sixtJ-
ftvo persons, .and then follows this additional clat:so:
,, His excellency, Benning WNntworth, a tract of Iind
,,to contain 500 acres as marked in the plan B. W,
"which is to be accounted two shares; one share for
, the incorporated society for the prophgation of the

"gpospel in foreig part; one. sIae for a glebe for the
" church of England. as by law established; one share
" for the first settled minister of the gosp 1; one share
"for the' benefit of a school in said town." Thus
miking up, with the preceding sixty two shares, the
whole number of sixty-eight shtlres stated in the char.
ter.

Before we proceed to the principal points' in contro-
versy, it will be proper to dispose.of those wlhichi more
immediately respect the legnl construction of the lan-
guage of the ciarler. And in out'judgm('nt, 3pon the
true constiuction of .that instrument, nine of the gran-
tees,- saving governor Wentworth, could legally take
moie than one.single share, )r -a sixty-eighth part Of
the to'vwnship. ''his constructIion is conf in'mable to iho
letter und ohviouq intent of the grant, antil, as far as we
have any knowledge,. has been unifdrmly adopted 'in
New Uampshire. It is not for this Coart up6n light
grounds our ingeniotis and artificial reas,,ning to disturb
a construlction which has obtained so ancient a banction,
and-ML9 settled to many titles, even if it were at first
somewhat doubtful. But it is not in itself doubtful ; for
it is the only construction which will give foll effect to
all the words of the charter. Upon any other,* the
words. - in equal shares," and (i to be divided amongst
them in sixty.eight equal shaves," would be nugatory
or senselesq. We aro further of opiiioti that the share
for a glebe is not vested in the other grantees having a
capaity to tale; and so in the nature of a condition,

3%
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uge, or trust ,attaching tp the grant. It is nd where THF-
stated to lie a condition binding upon such pl-oprietors, TOWN Ok
afthoagit other conditldns are expressly specified. Nor PAWLET
is'it a trust or use growing out of the sixty-eighth part V.
granted to tle respective proprietors, for it is cxelusiv'e D. CLAIM
of these shares by the very terms of tie charter. The &oTnlRts.
grant is in the same. claus4e with that to the society Fir
the propagation of the gospel, and in the sime lan-
guage, and oug!t, therefore, to receive the same con-
struction, unless repugnant to the cinteXt, or nianit 'st-
ly reilitiring a different one. It is very clear that the
soriet tor die pr. pagation of the gospel take a l.gal,
and not a merely equitable estat. , and there would be
no repugnancy to.the context. in c.msidering the glebe,
in whomsoever it may be held to vest, as a legal estate.

We are further of opinion that the .three shares in
the bakhtei - . for a glebe." "- for the first settled nins-
ter," and 6. f.ir school," are to be read in connexion,
soas ti) irclode in each the words , in the said town,"
i. e. of Pawlet; so that thlL whole clause is to he coil-
strued, on e share for a glebe, &c. in the tqwl& of Pawtle,
one share for the first settled minister in the town of
Paiblet, and one share for a school in the town of Paw.
lt.

We will now consider what'is the legal operation oP
such a grant at the common law; and how -far it is af-
fected by the laws of New Hampshire or, Vermont.

At common law the church of Englantd, in its aggre-
gate description, is not deemed a corporation. It is in.
deed one of the great estates of the realm; but is no
more, on that'acrount, a corporation, than the nobility
in their col.ctive capacity. The phrase, ii the church
of Englan'!," so familiar in our laws and judical
tieatisi5, is-nothing more than a compendious expres:
sion for the religious establishment of the realm, consi-
dered in the aggregate.-under the superintendance of its
spiritual head. In this sense the chuirch (if England is
said to have peculiar rights and privileges, not as a cor-
pior-ation. but as an ecclesiastical institution under the
patronage of the state. In this sense it is used, in maigna
cliarta, cit. 1, where it is declared ", quad ecclesia angli.
"cana libera sit, et habeat ontita jra sua integral et I-
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rIP-, "bertates suas illcesas;" and lord Coke, in his common-
,oV.; WE tary on the.text, obviously so understands it, 2 Inst. 2,
PAWLSET 3. The argument, therefore, that supposes a dunation

'. to ", the church of 'England," in its colictive capacity.
D. CLAPK to be good, cannot be supported, for no such corporate
&OTHERs body exists even in legal contemplation.

But it has been supposed that the "church of En-
gland of a "partiwcldar parish," must be a corporation

for certain purposes. although incapable of asserting its
rights and powers, except by its parson regularly in-
ducted. And in this respect it might be likened to cer-
tain other aggregate corporations acknowledged in law,
whose component members are civilly dead, and whose
rights may be effe-tually vindicated through their esta.
blislicd head, thotigh during a vacancy of the headship
they reimain inert; siich are the common law "corpdra-
lions of abbot and convent, and prior and monkE of a
priory. Nor is this supposition without thn countenance
of authority.

The expression, parish church, has various significa-
tions. It is applied somnetimes to a select body of
Christians forming a local spiritual association; and
sometimes to the building in which the public worship
of the inhabitants of a parish is celebrated; but the true
legal notion hi' a parochial cburch is a consecrated place,
having attached f6 it the rights of burial and the ad.
ministration of the sacraments. Com. Dig. Esglise, C.
,Seld. dc Decirn. 265. 2 Inst. 363. ftBurl% Eccles. law,
2 17. u Toodes, 311. Doctor Gibson, indeed, holds that
the church in consideration of law is properly the curo
of souls, and the right of tithes. Gibs. 189. 1 Burn's
Eccles. law, 232.

,Every such church, of common right, ought to have
a manse and glebe as a siittble endowment; mnd without
such endowment it cannot be consecrated ; and until
consecration it has mo lega] exist, nee as a church.
Con. Dig. Dfsines, B. 2. 3 I1st. 208., Gib'. 190. 1
jurn's Ecel. lav, 233. Com. Dig. Esglise, Jt. Dort. of
Plural, 80 When a church has thus acquirvd all the
rcclesiastcal right, it becomes id the langtiage of law
a rectwny or parsonage, which corsists of a glebe, tithes
and oblations established for thb maintenance of a par-



son'or rector to ave cure of souls within te parish.
Com. Dig. Ecelesist. perons, ( C. 6.) TONI N OF

PAwLnT
These capacities, attributes and rights. however, in T.

or de to Possess a legal entity, and imt:clh more to le D. CLARIC

susceptible of alegal perpetuity, nust be invested if) &(TIiv.U5,
some batural or corporate b,.dy ; for in no other way
can they be exercised or vindicated. And so is the
opinion of lord Coke in 3 IRst. 20t. 202, where he says,
"6 albeit 'they" (i. e. subjects) "might build chuiri hes
"without te kings license, yet they could n(t erert

6 spiritual politic body to continue in successilin and
" capable of endowment without tile king's license ; but.
"c by the common law before the. statute of Martinain
"c they might hay, edo oed tlte spiritual body one, in-
66 corporated perpetuisfitturis temporibus, without an) i-
cccense from the, king or any other."

This passage points clearly to the necessity of a spi-
ritual corporation to uphold thb rectorial rights. We.
shall presently see whether th,, parish church, afit r con-
secration, waq deemed in legal intcidnent s.,ch P I orpo-
ration. In his learned treatise on tenures, I ,rd chief
baron Gilbert informs us that anciently, according to
the superstition of thi age. abbots ,Pld prettdes 6 were

s,:pposed to be. married to the cihurrc, in as much .as
"the rid of roperty "was vested in the church. the es-
6,tate being appropriated, and the bih-p and abbot as
6c husbands and representatives f the church ha the right
dc of possession in them ; and this the rathe', irause they
66 miglht maintain actions and recover, and hold Courts
6c within their manors and precincts as the entire ow n-
"ers; and tlht crowns and tonporal states might have
"no reversions of ;nterests in their feuds atid donations.
"Therefore, since they hAd the posseision i fee, they
"might alien in fee; but they could not alien .more than
"the right of pos'wsion that was in them, for the' right
"of propriety was in the church." But as to a pato.
chial p,rson, "because the cure or souls was only coin-
a mittd to h;im during life, lie was not capable of a fee,
"c and, therefore, the fee was in abeyance." Gilb. Ten-
'rs, 110, &c.

Conformable herewith is the, doctrine of. Bracton,
who observes that an assize juris ittrum would not lie

FEBRUARlY TERI 1816.
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THE in cases of a gift of lands to calliedral and conventpal
1xowN oF churches, though given in liberarn elemosynam, because
PAWLET they were not giiven to the church solely, but also to a par.

V. son to be held as a baron), won solurn dantur ecclesiis,
D. CLARK sed et personis tenenaoc in baronia; and, the.el'bre, they
&OTnHES. might have all tie legal remedies applicable to a fee.

Bit he says it is otherwise to a pet son claiming land in
right of his church, for in cases of parochial churches,
gifts were not considered as inade to the parson, but to the
church, quia ecclesiis paroeicalibus non fit donatio personce,
sed eeksice, secundurn perpendi poterit per modum dona-
tionis. Bracton, 286, b. 1 llceyes Hist. law, 369. And
in another plae, Bracton, speaking of the modes of ac-
quiring property, declares that a donation may well be
made to cathedrals, conventq, parish churches and reli-
gions personages, poterit etiam .donatio fieri in liberam
elemnosynam, iicut eedesiis cathedfalibits, conventualibnbs,
parochialibus, -vi-vis religiosis, &c. Bracton, 27, b. I
11ec-c Hist. law, 03.

The language of these passages would seem to consi-
ier cathedral, conventual, and parochial churches as
corporations of themselves, capable of holding, lands.
But upon an attentive examination it will be found to be
io more than an abreviated designation of the nature,
quality and tenure of different ecclesiastical inheritances,
and that *the real spiritual corporations, which are, t.-
ci.ly referred to, are the spiritual heads of the pai-ticular
church, viz. the bishop, the abbot. and, as more impor.
tant to the present purpose, the parson, qui genit person-
am ecclesie.

Upon this ground it has been held in tho year books,
I ItI. 1. 8., b, and has been cited as good law by Fitz-
herhert and Brook.,(Fitz: Feoftft. pl. 42.-Bro. Bstato
pl. 49. S. C. Viner, ob. L. pl. 4 .) that if a grant be made
to the church of such a place, it shall be a fee in the par-
son and his successors. Si terre soit done per ceux parole,
dedit etconcessit ecclesiie de tiel liet, leparson et ses succes-

i'eusserra inheritcr. And in like nihnner if a gift be of
chattels to parishoners, who are no corporation, it is
good and thei church wardens shall take them in'succes,
sion. fbr the ift is to the use of the church. ,7 H. 6.
3o.-i I Wd. Cor,. 29.

" 328
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In oiher cases the law looks to the substance of the .xiir
gift, and in favor of religion, vest sit in the party capable TOWS oF
of taking it. And nutwith, tnding the dutibt ofi learn- PAWLU"
ed, but singular mind, P'crk. § 55, in our judgment the V.
grant in the jresent charter, if there had ben a church D. CLARK
actually existing in Pawlt:t at the time of the grant, &OTHERS.
must, upon the common law have received the same con- .
struction. In the intendutent or jaw the parson and his
successors would have been the reprcsentatives of the
church entitled to take th donation of the ghube. It
would in effect havr. been a grant to the parson of the
church of England, in the town of Pawlet, and to his
successors, of one share in the township, as an endow-
mont to be held ju'e ecclesi; for a giebe is emphatical-
ly the dowry of thu church Gleba cst terra qm consistit
dos ecdesice. Lind. 25-.

Under such circumstances, by the common law, the ex-
istingparson would have immediately become seized of the
freehold of the glebe. as a sele corporation capable of
transmitting the. inheritance to his successors.

Whether, during his l1f, the fee would le in aheyance
accordi"g to the acint doctrine (Lilt. § 605, P1,7.C-0.
Lit. 3,12.- 5 Rhv. 4. 4O.-D!1cr M~4 pl. 13.-116b. 338.-
Con , Dig. Abegaure q. Id. Ercc!,'iastical persons, C.
9. Pcrk. § 709.) vr whether, accordin. (o learned opi-
nions in modern times, the fee should be considered as
. udan'modo vested in the parson for the benefit of his
church and his successors, (Co. LI.L S-., a. Com. Dig.
Ecciesiast. persons, C. 9.-Fearne, corl. rem. 513, c.
Ghristian's note to 2 Bheck. Coin. 107, iole 3.-Gii.
tenure.3 113. 1 Woodeson S12,j is not very material to
to be settled ; for at all events the whole fee would .ave
passed out o h the crown. Litt. § 6-8.--e. Lit. 341, a,
Chrstian's note ubi supra. .Gilb. teTrnres 113. Nor would
it be in the power of the crown, after such a grant exe-
cuted in the parson, to resume it at its pleasure. It
would become a perpetual inheritance of the church, not
liable, even during a vacancy, to be divested; though
by consent of all parties interested, viz : the patron, and
ordinary, and also the parson if the church were full. it
might be aliened or encumbered. Litt. § 613. co. Lit.
343. Perk. § 35.-i Burn's ecclesia.it, law 58g.
VOL. IX. 42
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THE But in asmuch asthere was not any church duifyconse-
TowN OF crated and established In Pawlet at the time of the char-
PAWLET tee , it becomes necessary further to enquire whether, at

V. common law, a grant so made, is wholly void for want
D. CLARK of a corporation having a capacity to take.

&OTHERS.
In general no grant can take effect unless there be a

sufficient grantee then in existence. This, in the case of
corporations, seems pressed yet further; forif there bean
aggregate corporation, having a head, as a mayor and
commonalty, a grant or devise mado to the corporation
during the vacancy of the headship is merely void ; al-
though for some purposes, as for tife choice of a head,
the-corporation is still considered as having a legal enti-
ty, 13 Ed. 4.'s. 8i Ed. 4, 8, Bro. Corporation. 58, 59.-
.Dalson, B. Si.--t A'ldl Corp. 106, O7,-FPerk. § 33, 50.
*Whcthier this doctrine has been applied ito parochial
churches during an avoidance has not appeared'in.,any
authorities that have fallen within our notice ; and per-
haps can be satisfactorily settled only by a recurrence
to analogous principles, which have bleen applied to the
original endowmenuts of such churches.

We have already seen that no parish church, as such,
could have a legal existence until consecration ; and
c,,nsecraton was expressly inhibited unless upon a suit-
abl endowinent of land. '['he cannon law, following
the civil law, required such endowment to be made or at
least ascertained, before the building of the church waB
begur. Gibs. 19.-1 Burn's Eces. law, 233. This
endowm,,nt was in ancient times commonly made by an
allotnoit',t" imaose and glebe, by the lcrd of the manor,
who thereupon becam6 the, patron of the church. Other'.
persons also at the time. of consecration oftn contribut-
ed small portions of ground, which is the. reason, we ara
told, why, in England, in many parishes, the glloe is
not only distant from the manor, butlies in remote, divi-
ded, parcels, Ken. Par. Au: 222, 223, cited in I Biur's,
Ecdes. lavy, 2,,. The manner of founding the chu'ch
and making the allotment was for the bishop or his com-
missioner to, set up a cross and .set forth the ground
whre the clorch was to be built, and-it then became
the endowment of the church. Degge. p. 1, ch. 12, cited
1 Barn's, Fxedes. law. 233-
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From this brief history of the foundation of parson- Tn-
ages and churches, it is apparent that there could be no TowN or
spiritual or other corporation capable of receiving live- P.AWLnw T
ry of seizin of the endowment of the church. There ".
could be no payron, for he could be indu ted into office D. cLn&K
boly as a parson of an existing churc', and the endow- &oTnnns.
nient must precede the establishment thereof. Nor is it
even hinted that the h'ul was conveyed in trust, for at
t is early period trusts were an unknown refinement.
The land therefore must have passed out (ifthe donors,
if at all, without a grantee, by way of public: appropria-
tion or dedication to pious uses. In this respect it would
form an exception to the generality of the rule, that to
make a grant valid there must be a person in esse capa.
ble of takin. it. And under such circumstances until a
parson should be legally inducted to such new church,
the fee of its hands would remain in abeyance, or be like
the horeditasjacens of the Roman code in expectation of
_.n heir. This would conform exactly to the ductrife of
the civil law, which, as to .pious donations, Bracton has
not scrupled to affirm to be the law of England. I1es vero
sacrte, religiwo$, et sanctoe in nidius bonis sun, quod erniL
diviaijuris est, id in Vudlius hominis bonis est, imnnio in
bons dei hondmin censura, &'. Ies quidtim tllius diclln-
hir pluribus modis, 4'c. Item censura (iut dictum est,)
siraut res sacres religiosce et sanwtwo Ilem casu, sicut est
hoeieditas jacens ante additionem, sed faVit in hoc, quid
.,ustiTet vicem personte deftncti, vet quia speratur futura
lireditas ejus, qui. adibit. Bracton, 8, a. Jusin. in.
stit. lib. 2, tit. 1.-Co. Lit. 3-l42. on Litt. § 447.

:\or is this a novel doctrine in the common law. In
the familiar case wherea man lays out a public street or
highway, there is, strictly speaking, no grantee of the
casement,,but it takes efflect by w, ay of grant or dedica-
tion to public uses. Lade. v. Shepherd, 2 Str. :100+.
Hale in Harg. 78. So if the parson or a-stranger, pur-
chase a bell wit.h his own money and put it up, the
property passes from the purchaser, because, when put
up, it is consecrated to the church, 1i H. 4, 12, 1 .Ayjd.
Corp. 29, -0. Tlese principles may seem to savour of
the ancient law; but in a modern case in which, in argu-
ment, the doctrine was asserted, lord Hardwicka did not
deny it, htt simply decided thatthe circumstaues of that
case did not amount to a dpnation of the land., on which



SUPREME COURT U. S:

TnM a chappel had been built, to public and pious uses. atf.
TwoX oP torin'e Gcneral v. Foley, 1 Dick..R?. 363. 'And in an in-
rAILA.T tvrm ;liate period, !ord chiefiustice Dyer held that if the

T. crown by a statute renounced an bstate, the title was
P. CLARK gone from the crown, although not vested in any other

&oTnxuRs. person, but the fee remained in abeyahce.

(t is true that Weston, J. was, in tlhi same case, of
a different opinion; but lord chief baron Comyns.has
quoted Dyer's opinion without any mark of disapproba-
tion. Comn. Dig. .Jbeyance, .A. 1.

PF6r the reasons then that have been stated, a dona-
tion by the crown fur the rse 'of a non-existing parish
church, may well take eect by the common law as a
dedication to pious uses, and the crown would thereupnm
he deemed the patron of the future ben'.fice when brought
into life. And after such a donation it would not be
competent for the crown to resume, it at it, own will, or
alien the property without the same consent which is
necessary for the alienation of other chiurch property,
viz: the cotisent of the ordinary, and parson, if tho
church be full, or in a vacancy, of the ordinary alone.

And the same principies wouild govern the case berore
the Coui'tif it were to be decided upon the mere footing
of the common law. - If the charter had been of a town-
ship in England. the grant of th, giheb. weuid havc taken
effect as a dedication to the parochial church of Eng-
land to he established therein.

Belore such church were duly erected and consecrat-
ed the fee or thegleb would remain in abeyance, or at
least be beyond the pov.r of the arown to alien without
the ordinary's consent. Upon the erection and conse-
cration of such a church 3nM the regular ind .ction of a
parson, such parson and his successors would. by opera.
ion of law and without further act, have taken the in-
heritancejure ecclesie.

Let us now see how far these principles were applica.
ble to New Hampshire, at the time of issuing of the char-
ter of Pawlet.

New Hampshire was originally erected into a royal
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province-in the 31st year of Charles 2d, and from thence Tux-;

until the revutution, contiffued a royal province, under ToWN 01

the. immediate control and direction of the crown. By 1P'AYLET
thefirst royal commission granted in Si, Charles2, among -.
other things. judicial powers, in all actions, were grant- D. CLADx
ed to tie provincial g vernor and council, ", so always &oTnuS.
"that the forni of proceedings in such cases, and the
",judgment thereupon to bc given, be as consonant and
6, agreable to thelaws and statutes of this our realm of
"Englana,. us the presejit state and condition of our sub-
:Cjects inhabiting within the limits aforesaid (i. e. of the
'province) and the circums'tances of the place will ad-

*'.mit." Independent, however, of such a provision, we
take it to be a clear principle that the common law in
force at the emigration of owir ancestors is deemed the
birth -right of the colonies unless so fLr as it is inappli-
cable to their situation, or repugnant to their other
rights -and privileges. .tlfortiori tlhe principle applies
to a royal province.

By the same commissidn or charter the crown grant-
ed to the subjects of the province, ", that liberty of con-
cscience shall be allowed to all Protestants,' and that
" such especially as shall he conformable to the rites of
66 the church of Ebgland shall be particularly countenanc-
"ed and encouraged." By a subsequent commission
of 15 Gee. 2, the governor of. tho province among other
things, is-autlhwized "c to collate any person or persons
"to any churches, chappels, orbther ecclesiastical bene-
"ices, within our said province., as often as any shall
cc happen to-be void," and this authority was continued
and cnfirmed in the same terms by royal commissions,
ini Gee. 3, and 6 Gee. 3. By the provincial statute of
13 .Ann, ch. 43, the respective towns in the province were
authorized to choose, settle and maintain their ministers,
and to levy taxes for this purpose, so always tlfat no per-
son who 'constantly and conscientiously attended public
worship according to another persuasion slfould be ex-
cused from taxes. And the respective towns were fur-
ther authorized to build and repair meeting houses, min-
nister's houses and school houses, and to provide and
pay school-masters. This is the whole of the provincial
and royal legislation upon the subject of religion.

In as much as liberty of conscience was allowed ani
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HrE tlc church of England was Xi6t exclusiyely establisheds
To WN oF the ecclesiastical rights to tithes, oblaions afid other dues
rAWLET -had no legal. bxisten,'e in the province, Neither, upon

Iv. the establishment of churches, was a consecration by the
D. CLARK bishop, or a presentation of a p',rson to the ordinary, in-

&OTHE S. dispensible ; for no bishopric existed within the pro-
vince.

But the coinmon law so far as it respected the erection
of churches of ttie Episcopal periuasion of Englind, the
right to present, or collate to such churches, and the cor-
porate capacity of the parsons thereof to takt- in succes-
sion, seems to have been fully recognized and adopted.
It was applicable to the situation of the province,' was
avowed in the royal grants and commissions, and expli-
citly referred to iR the appropriation of glebes, in almost
all the charters of townships in the province.' Arid it-
seems to -k also clear that it befonged ,to the crown ex-
btusively, at its own pleasure, to erect the church in each
town that should be entitled to tske the glebe, and upod
such erection to collate, through the governor, a parson
to the benefice. The iespective towns in their corpo-
rate capacity had no control over the glebe ; but in as
much as they were bound, by the provincial statute, to
maintain public worship, and had therefore an interest
t,) be eased of the public burthen, by analogy to the
common law in relation to the personal property of the
parish church, the glebe could not, before the erection of
,a church, be aliened by the crown without their consent i
nor after the erection of a church and induction of a par-
s:1n, could the glebebe aliened without thejoint consent of
the crown as patron, the parson as persona ecclesie, and
the parishoneis of thc'church as having a temporal as
well as spiritual interest, and thereby in effect represent-
ing ttic ordinary.

But a were voluntary society of'Episcopalians within
a town, unauthorized by the crown, could no more enti-
tle themselves, on account of their 'religious tenets, ''o
the glebe, than any other societi" worshiping therein.

The chinicli entitled, must be a church recognized in
law for this particular purpose. Whenever therefore,
within the province, previous to the revolution, an Epis-
copal church wasduly erected bytho crown, in any town,
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the parsons thereof regularly inducted had. a i'ght to the Tnn
$leh.e in perpetual succession. Where no such church TOwN. OV

was duly erected by the crown, the glebe remained as an 1,AWL.T
hcereditas jans, and the state which succeeded tp the 1,.
rights of the crown, might, with the assent of the. town, D. CL&1n

alien or encuqiber it; orfmight erect an Epicopal &oTH~n-
church therein, and collate, either directly, or through
the vote of the town,* indirectly, its parson, who would
thereby become seized of the globejure ecdes-up-, and be
a corporation capable of transmitting the inheritance.

Such in ourjudgmentaretherights and privileges of the
Episcopal churches of New Hampshire, and the legal
principles applicable Lb the glees reserved in the various
to'wnships of that state previous to the revolution. And
without an adoption of soiiie 6f the common law in tho
manner which I have suggested, it seems very difficult
to give full effect to the royal grants and commissions,
or to uphold that ecclesiastical policy which the crown
had a right to patronize And to which it so explicitly
avowed its attachment.

It seems to~be tacitly, if not openly, conceded, that be:
fore the revolution, no regular Episcopal chu'ch whs es-
tablished in Pawlet. By the revolution the state' of
Vermont succeeded to all the rights of the crown as to
the unappropriated as well as appropriated glebes.

It now therefore becomes material to survey the sta-
tutes which the state of Vermont has, from time to time,
passed on this subject.

By the statute of 26th otOctober, i787, the selectmen
of the respective to% ns were authorized during the then
septennnjr (which expired in 1792,) to take the care ,nd
inspection of the glebes and to lease the sam for, and
durihg the same term; andl further, to recover possession
of the same, where they had been taken possession of by
persons without title; but an exception is made in fa-
vor of ordairied Episcopal ministers, who during their
.ministry within the same term, were allowed to take the
profits of the glebes within tkeir respective towms.. Thi
statute. of "SOth October, i791, 'granted to their respec-
tive towns the entire property of the glebes, therein situ-
atq,for the sole use and support of rcligious4orship; and
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THE authorized the selectmen of the towns to lease and re-
TowN oF cover possession of such glebes. This act was velloaled
POWLET by the statute of the 5th of November, 1779. But by the

T. statute of the 5th of November, 1805, the glebes wiero
D. CLARK again granted to tile respective townts, for 1lc lisC o'he

&OTHERS. schools of such towns; and pbwer'was g:vci to the se-
lectmen to sue for possession of, and to jease the saime.

By the operation of these statutes, and esp,,ciall3 of
that of 1794., which, so far as.it granted the. ghebes fo the
towns, could not afterwards be repealed b3 tile legisla-
ture so as to divest the right of the towns under the
grant, the towns became respectiyely entitled to all tile
gilches situate therein which had not been prcvi,usly ap-
propriated by th6 regular and legal erection of an Epis-
copal church within the particular town ; for in such
case the towns would legally represent all the parties in
interest, viz. the state which might be deemed the patron,
and the parish.

Without the authority of, the state, however, they
could not apply the lands to other uses than public wor-
ship; and in this respect the statute of 1805, conferred
a new right which the towns milt or might not exer-
eise at their own pleasure.

Upon these principles the Plaintiffs are entitled to re-
oover, unless tle Defendants shew, not merely that be-
fore the year 1794, there was a society of Episcopalians
in Pawlet, regularly established according to the rules
of that sect, but that such society was erected by the
crown, or the state, as an Episcopal church (i. e. tile
church of England,) stablished in the towvn of Pawlet.
For unless it have such a legal existence, its parson can-
not be entitled to the glebe reserved in'the present charter.

The statement of facts is not, in this particular, very
exact; but it may be inferred from it that the Episco-
pal society or church was not establishcd in Pawlet pre-
vious to tile year 1802. In what manner and by what
authority it was then established does not distinctly ap-
pear. As the title of the Plaintifts is however printafit.
cie good, and the title of the Defendants is not shown to
be sufficient, upon the principles which have been stated
the Plaintiffs would seem entitled tjudgment.
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There is another viewof the subject which if any doubt Tm
hung over that which has been already suggested would TrowN o
decide the cause in favor of the Plaintifrs. And it is PAWrLUT
entitled to the more weight becauseit seems in analagous V.
cases t o have received the approbation and sauctiin of D. clAzR
the stte Courts of New Hampshire. In the various &OTI s.
royal charters of townships in which shares have been
reserved for public purposes (and they are numerous) ib
has been held that the shares for telirst settled minister
and for the benefit of a school, weie vested in the town
in its corporate capacity ; in the lalter case as a fee sim-
ple absolute, in the former case as a base fee, determin-
able upon the settlement of the first minister by the
'town.

The foilndation of this construction is suplosed to be
that the town is by law obliged to maintain public war-
ship and piublic schools;, and that therefore the legal ti-
tle ought to pass to the town, Which is considered as the
real cestui que use. By analogy to this reasoning the
share'for a glebe might be dleemed to be vested in the
town for the use of an Episcopal church; and.then be-
fore any such church should be established, mid the use
executed in its parson, by the joint assent (if the legisla-
ture and the town, the land might at any time be appro.
priated to other purposes.

We do not profess to lay any particular stress on this
last consideration, because we am .ntirely satisfied to
vest the' decision upon the principles whish have been
before asserted.

On the whole, the opinion of the majority of the Court
is, that upon the special statement of facts by the parties;
judgment ought to pass for the Plaintiffs.

I6asog, . The difficulties in tWis case appear to mo
to arise from refining too much upon the legal princi-
ples relative to ecclesiastical lroperty under the laws of
Englana.

I find no difficulty in getting a sufficient trustee to
sustain the fee until the uses shall arise.

It is not material whether the corporation of Pawvlef
VOL. IX. AS
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Tim consist of the, proprietors or inhabitants. The gratt
ToWN OP certainly vests the legal interest in the proprietor ; and it
PAIWV.LT is in nothing inconsistent with this idea to admit that

V. the corporate powers of the town of Pawlet are vested in
D. CLARK the inhabitants. The proprietors may still well be held

&OTHERS. trustees, but the application of the trust may b subject
to the will of the whole combined population..

'I therefore construe this grant thus, we vest in you
so lnuch territory, by metes avid bounds, in trstito di-
vide the same into sixty-eight shares ; to assign one
share in fee to each of you, the grantees, two to the go-
tenori one to the church of England- as by law establisJ-
ed, &c. This certainly would be a suflicienf convey-
ance to support the fee for the purposes prescribed.

But the diffitulty arises on thte meaning of the words
- chfirch of England as by law established." This was
unquestionably meant to set apart a share of the land
granted, for the use of that class of Christians known by
the description of Episcopalian's. But was it competent
for any man, or any number of men to enter upon this
land,,without any legal de.ignation or organization iden-
tiffing them to come within the description of personsifor
whose use this reservation was made? I tbink not.
Some act of the town of Pawlet, or 6f the legislature of
tihe state, or at least of Episcopal jurisdiction, became
necessary to give -form and consistency to the cestui que
iiei umitil such person or body became constituted and
#bcogniized. I see'nothing to prevent the legislaturo
itself from making an appropriation of this property.

Their controlling power over the corporate body de-
nominated the toWn of Piwlet, certainly sanctioned such
an act; and 'before the act passed in this case thero
does not appear to have been in existence a person', or
body of men, in which the use could have vested.

I therefore concur in the decision of the Court.


